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INTRODUCTION 

 

 The main subject of our seminar is the examination of patentability 

requirements according to the Turkish legislation. As one of the common descriptions 

of patent, it grants the owner a monopoly over the invention for a period of time in 

exchange for disclosure of an invention to the public
1
. The history of humanity has 

witnessed numerous technical developments from the past to present, and technological 

development is now the sole factor when it comes to determining the fate of countries. 

Today, the country that will dominate the others is determined by the extent of 

investments in the latest technological developments made by that country.  Millions of 

dollars have been invested in space technologies, artificial intelligence, 5G 

technologies
2
 or electric-powered vehicles, and these technological developments arise 

from thousands of patent applications for inventions.  

 Human beings have been trying to find solutions to the technical problems 

for thousands of years, but the inventions are the main factors in solving these problems 

and the patenting of these inventions play a key role. 

 This study was carried out in order to contribute to the understanding of the 

concept of patent which is so important in making technological progress. Essentially, 

what conditions are necessary to grant a patent, what is the invention, which invention 

is acceptable as patent? 

 What are the criteria for granting a patent to an invention? What are we 

supposed to understand from innovation, invention step, and industrial applicability 

criteria? We aim to explain basic requirements of patentability to the inventors, 

technical people, investors who want to invest in the invention, consumers who use the 

invention through licensing and to all the parties who benefit from patent. 

 Beginning from the history and theory of the patent, the historical legal 

development, the legislation on the patent in the Turkish legal system and the 

                                                      
1
 GÜNEŞ, İlhami: Patent Hakkı ve Bu Hakkın Komşu Kavram ve Hukuki  Yollarla İlişkileri, 

http://www.yay_n.adalet.gov.tr/adaletderg_s_/48.say_/8__lham__gunes.pdf, p.1. 
2
 https://www.ipwatchdog.com/2019/10/13/huawei-patents-are-not-the-enemy/id=114485/ Last 

Reached 11.01.2020. 

http://www.yay_n.adalet.gov.tr/adaletderg_s_/48.say_/8__lham__gunes.pdf
https://www.ipwatchdog.com/2019/10/13/huawei-patents-are-not-the-enemy/id=114485/Last


 

 

patentability criteria within the scope of the Law no. 6769 which entered into force in 

2017 will be examined. 

 Since the Turkish legislation is a part of the European patent system, the 

subject will be completed by briefly mentioning the European Patent Office (EPO) laws 

and practices. 

I. CHRONOLOGICAL OVERVIEW OF PATENT LAW 

A) Etymology and History  

From the etymological point of view, the word patent comes from Latin and is used 

to mean “open”, “not sealed by seal”, “open letter” in Latin (Litterae patentes). 

Similarly, French “breved”, derived from Latin, means brief letters, a document 

granting right(brevet d’invention)
3
. As it can be understood from this point of view, the 

meaning of the word is emphasized by the characteristic of being open of information 

and invention.  

When we look at the regulations regarding patent rights, we can see that these 

regulations have a very long history. The first legislative actives in this field were made 

in 1474 in Venice
4
. And it is understood that this code is the source of the basic 

measures of modern patent codes and these measures have been preserved until today. 

For example, the necessity to disclosure the invention can be seen in the Patent Law 

issued in 15th century in Venice. 

The Venetian Code was followed by The British Monopoly Law of 1623 which 

regulated that the monopoly could be granted for 14 years in a certain country only. 

After these patent laws, the importance of the patent was understood by the states 

and as a result, the developments in this field, continued with US Patent Law (1791). 

The "French Patent Law" (1791) was the first law to grant a patent certificate without 

examination; afterwards in 1815 Russian, in 1864 Italian, in 1877 German and in 1885 

Japan Patent Law came into force. 

 

B) Brief History of Turkish Patent Law  

The historical developments regarding patent law in Turkey date back to the 

Ottoman Empire.  Our first industrial property law which is translated from French 

Patent Law was called “İhtira Beratı Kanunu ”, enacted in 1879. The most interesting 

point about this code is that it remained in force for 116 years without any notable 

amendment
5
. Therefore, we can say that it is historically the basis of Turkish Patent law.  

                                                      
3
https://www.etymonline.com/word/patent?ref=etymonline_crossreference#etymonline_v_1014

0- Last Reached 11.01.2020. 
4
 ROMANIN, Samuel, Storia  Documentata Di Venezia (Venice 1855),Vol.4, p.455, transferred  

by MAHLUP, Fritz, An Economic Rewiev of The Patent System, US Government Printing      

Office, Washington 1958, p.1-2. 
5
YALÇINER, Uğur, Türkiye’de Patent Sistemi ve Yönetiminin Bugünü ve Yarını, Patent 

Sistemleri ve Patent Ofis Organizasyonları Uluslararası Sempozyumu, Ankara 1992, p.101, 

“During the long period in which the law is in force, there have been incredibly difficult 

changes in the world;  the continuous development of technology, international trade and  

https://www.etymonline.com/word/patent?ref=etymonline_crossreference#etymonline_v_10140-
https://www.etymonline.com/word/patent?ref=etymonline_crossreference#etymonline_v_10140-


 

 

Another milestone took place in the 1990’s. The studies for modernization of 

Turkish Patent Law started in the period of acceptance of Customs Union with 

European Union and becoming a member of World Trade Organization (WTO / 

TRIPS
6
). In 1995, Decree laws’ no. 551, 554, 555, 556 were issued in line with the 

policy of harmonization of the law with the European Union and current needs
7
. And all 

the regulations, conditions and criteria of the patent in today’s sense were regulated in 

Decree Law no 551. 

Turkish Patent Institute was also established in 1995 and our intellectual property 

system has gained serious legislation, it is no doubt that year 1995 was one of our 

milestone dates for our intellectual property history. 

However, when we look at the opinions about the legal regulations that constitute 

the patent issue from past to present, it is stated that these regulations do not meet the 

needs and the language is out of date. 

And finally, in 2017, the Industrial Property Law no. 6769 which includes the 

regulations regarding the patent came into force. Thus, full alignment with the EU 

acquis was achieved. 

C) International Legislation  

There are many international legislation on intellectual property related rights. Since 

the scope of our seminar is limited with patent law we will briefly mention main 

international documents which Turkish Republic accepted and signed as a member. 

Paris Convention
8
 in 1883 is the first international convention. The establishment of 

WIPO is also an important step for protection of IP Rights worldwide. TRIPS, which is 

the agreement that the patent rights and minimum conditions for protecting a patent has 

been stated, has been   accepted by Turkish government in 1995. Meantime Patent 

Cooperation Treaty (PCT)
9
 enabled patent application in 150 member states. EPC

10
 

accepted by Turkish Republic. 

Annex 1- Table showing the international agreement starting from Paris Convention 

to Patent Law Treaty
11

. 

II. PATENTABILITY REQUIREMENTS 

A) INVENTION   

                                                                                                                                                            
knowledge transfer  done faster every year. The Ottoman Empire where the law is adopted has 

ended and Republic of Turkey was founded. When we consider that the political structure has 

completely changed, it is very interesting that there has been no change in the law  in this very 

long term”. 

6 https://www.wto.org/english/docs_e/legal_e/27-trips.pdf. 
7
http://www.turkpatent.gov.tr/TURKPATENT/commonContent/TpeLaws. Last Reached 

26.12.2019. 
8
Paris Convention for the Protection of Industrial Property,  

https://www.wipo.int/treaties/en/ip/paris/.Last Reached 26.12.2019. 
9
 Patent Cooperation Treaty, Article 3, https://www.wipo.int/pct/en/texts/articles/atoc.html.Last 

Reached 26.12.2019. 
10

http://documents.epo.org/projects/babylon/eponet.nsf/0/A3DF61084E7706E7C12584A40052

1D6F/$File/EPC_16th_edition_2016_en.pdf .Last Reached 30.12.2019.    
11

https://www.wipo.int/treaties/en/ShowResults.jsp?country_id=173C&start_year=ANY&end_y

ear=ANY&treaty_all=ALL&search_what=C.Lasr Reached 26.12.2019. 

https://www.wto.org/english/docs_e/legal_e/27-trips.pdf
http://www.turkpatent.gov.tr/TURKPATENT/commonContent/TpeLaws.%20Last%20Reached
https://www.wipo.int/treaties/en/ip/paris/.Last
https://www.wipo.int/pct/en/texts/articles/atoc.html.Last
http://documents.epo.org/projects/babylon/eponet.nsf/0/A3DF61084E7706E7C12584A400521D6F/$File/EPC_16th_edition_2016_en.pdf%20.Last
http://documents.epo.org/projects/babylon/eponet.nsf/0/A3DF61084E7706E7C12584A400521D6F/$File/EPC_16th_edition_2016_en.pdf%20.Last
https://www.wipo.int/treaties/en/ShowResults.jsp?country_id=173C&start_year=ANY&end_year=ANY&treaty_all=ALL&search_what=C.Lasr
https://www.wipo.int/treaties/en/ShowResults.jsp?country_id=173C&start_year=ANY&end_year=ANY&treaty_all=ALL&search_what=C.Lasr


 

 

A patent is an exclusive right granted for an invention. In order to understand what 

a patent is, we must first explain the concept of invention. There are different 

considerations regarding the definition of the invention. According to Hirsh, there is no 

common description for “invention”
12

.  In order not to limit the invention, the term 

invention has not been defined. On the other hand, many authors in the doctrine have 

described the invention. When we look at all these definitions
13

 in general, a new 

technical solution to a problem seems to be mentioned. The invention is a technical 

solution to an existing problem. Yet we see that in our previous Decree Law or IPL
14

  

there is no description for invention.  

 We share the opinion that the invention in terms of patent law, should be 

understood as the development that carries the patentability requirements sought by the 

legislator
15

. 

According to Article 82.1 of IPL “A patent shall be granted to the inventions in 

all fields of technology providing that the invention is new, involves an inventive step 

and is susceptible to industry”. 

According to EPC Article 51.1, there are four basic requirement for 

patentability; there must be an "invention", belonging to any field of technology; the 

invention must be "susceptible of industrial application”; the invention must be "new"; 

and the invention must involve an "inventive step"
16

. 

Types of inventions are examined in two ways: product invention and process 

invention.  As it is understood from the wording, product inventions are the inventions 

of concrete thing and process inventions are the new technical solutions to problems or 

needs on ongoing processing method. 

The innovations that do not conclude as inventions are stated in article 82.2 of 

IPL: 

 “… Below mentioned shall not be considered as inventions. In case the application for 

a patent or the patent itself are involved in the subjects or activities mentioned below, 

this subject only or the activity itself shall stay out of patentability.  

a) Discoveries, scientific theories and mathematical methods;  

b) mental acts, business activities or game related plans, rules and methods;  

c) computer programs;  

ç) products with aesthetical creations, belles-lettres, artworks and treatise;  

                                                      
12

 HIRSCH, Ernst E., Hukuki Bakımdan Fikri Say, İstanbul 1943, p.114. 
13

 TEKİNALP, Ünal, Fikri Mülkiyet Hukuku, Beta Basım, İstanbul 2004, p.494, 

 AKSU, Mustafa, Bilgisayar Programlarının Fikrî Mülkiyet Hukukunda Korunması, Beta 

Basım,  İstanbul 2006, p.218, ŞEHİRALİ,Feyzan Hayal, Patent Hakkının Korunması, Turhan 

Kitapevi, Ankara 1998, p. 6. 
14

 6769 numbered Industrial Property Law dated 22.12.2016, O.J., 10.01.2017-29944. Hereafter 

referred to as “IPL”. 
15

 ÖZTÜRK, Özgür, Türk Hukukunda Patent Verilebilirlik Şartları, Arıkan Kitapevi, Ankara 

2008, p. 63. 
16

 EPC, Guidlines for Examination, Part G, C-I,  

https://www.epo.org/law-practice/legal-texts/html/guidelines/e/g.htm. Last Reached 30.12.2019. 

https://www.epo.org/law-practice/legal-texts/html/guidelines/e/g.htm.%20Last


 

 

d) presentation of the information”
17

. 

The inventions violating public order or public moral in board sense shall not be 

subject to a patent, Article 82.3 of IPL: 

“(3) Below mentioned inventions shall not be granted a patent:  

a) inventions violating public order or public moral;  

b) biological processes relating to plant varieties or animal races; or intending to 

generate plant varieties or animal races with the exception of microbiological processes 

or products obtained in the result of such processes;  

c) all treatment modalities including the diagnosis methods which are intended to be 

applied to human or animal bodies and surgical methods;  

ç) discovering only one of the parts of human body including human body and a gene 

sequence or a partial gene sequence in the various phases of their generation and 

evolution;  

d) the human cloning processes, the changing processes of genetic identity of human 

sextinked inheritance, using human embryos for industrial or commercial purposes, 

changing processes of genetic identity in a way that may agonize the animals without 

providing any significant medical avails for human or animals and animals that are 

obtained in the result of such operations“
18

. 

 

 

B) NOVALTY 

 Innovation is the starting point of patent law. It is an integral part of patent. 

It is unthinkable to grant a patent for not novel invention. Since the solution to the 

technical problem is new, it represents a right worth protection. What's new is what 

doesn't exist until then. What is meant here is objective newness
19

. We have to evaluate 

the novelty with state of art; actually state of art is the state known by the community. 

An invention can be considered new when the state of art does not contain the 

invention. 

 According to Article 83.1 of the IPL, the invention, which is not included in 

the state of art, is considered to be novel.  

                                                      
17

 For the translation vide, 

https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-

DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.Last Reached 

26.12.2019. 
 
18 For the translation vide, 

https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-

DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3. Last    Rreached 

26.12.2019. 
19

 YUSUFOĞLU, Fülürya, Patent Verilebilirlik Şartları, Vedat Kitapçılık, İstanbul 2014, p.136. 

https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last


 

 

 Article 83.2 states that: “The state of the art consists of information that is 

publicly available, verbally and / or in writing about the invention prior to the date of 

filing a patent and / or utility model application, disclosure, use or otherwise”. 

 The prior art encompasses everything that is accessible to the community by 

means of written or oral presentation or disclosed in any form or manner, prior to the 

date of application. 

 Thus, in the period of Decree Law - 551 world-wide (absolute) principle of 

innovation was accepted. It is still valid during the IPL period.
20

 

 According to Article 83.3. “The published contents of the applications 

which are submitted on or after the application date and the first contents of national 

patent and utility model applications which are made before application date shall be 

considered as the state of the art. This provision also covers, 

(a) the applications for a patent and utility model which are entering the national level 

in accordance with the conditions specified in the regulation according to Articles 22 

and 39 of Patent Cooperation Treaty, within the frame of the applications for a patent 

which are made in accordance with Patent Cooperation Treaty which was ratified by 

the Council of Ministers' Decision dated 01.05.1996 and numbered 96/7772, 

(b) the applications which meet the requirements specified in the paragraph 5 of Article 

153 of European Convention Relating to the Formalities Required for European Patent 

Applications which was ratified by the Council of Ministers' Decision dated 06.07.2000 

and numbered 2000/842; the applications for a patent based on an international 

application; and the applications for a European Patent in which Turkey was 

determined and the related fee was paid according to subparagraph two of Article 79 of 

European Patent Convention.” 

 Paragraph 5 of the same article states that: “third paragraph Consideration 

of the prior art of the contents of the applications and documents received will not be 

considered in the evaluation of the inventive step provision”
21

. 

                                                      
20

 ŞEHİRALİ ÇELİK, Feyzan Hayal, “Earlier Aplications” in the Assessment of Patentability, 

Ticaret ve Fikri Mülkiyet Hukuku Dergisi, Cilt 3, Sayı 1, 2017, p. 105. 

https://dergipark.org.tr/en/download/article-file/347219.Last Reached 14.12.2019. 
21 For the translation vide, 

 https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-

DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3. Last Reached 

26.12.2019. 

https://dergipark.org.tr/en/download/article-file/347219.Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last


 

 

 Here we observe a kind of assumption for the patent applications that have 

made where the related patent document have not been published yet. Since these patent 

applications are not been published they have not became publicly available.  

 However the fact that they have been applied for patent just before the 

second patent application, they shall be taken into consideration in evaluating the state 

of art although they do not belong to state of art at that certain time. 

 According to EPC Article 54, innovation is defined as not being involved in 

the state of the art. This statement has been confirmed by IPL Article 83.1
22

. 

 With regard to patentability of inventions in all fields of technology (Art. 

27.1 TRIPS), the patent laws of most countries include three basic criteria for 

determining whether a claimed invention is eligible for a patent.  Briefly, the TRIPS 

Agreement states that an invention must fall under ‘patentable subject matter’ and it 

must be: new (or ‘novel’). 

 An invention is novel if nothing identical previously existed. Questions like 

how your invention differs from what already exists or in what ways it might be unique, 

define its novelty. 

 To find out whether the invention is new or novel there are online search 

engines
23

.  Patent attorneys, IP experts check these search engines and determine the 

novelty criterial specifically for each patent application.   

 We will explain novelty requirement with a well-known example of EPO 

literature.  In Annex 2 of our Seminar below page
24

 there is a device for watering plants.  

Each part of claim is shown by numbers 1, 2, 3, 4: Water containing portion is shown 

with number 1, handle is shown with number 2, an opening with a lid is shown with 

number 3, spout part is shown with number 4 .When we compare each product exist in 

the prior art according to these 4 parts than we will see that only the tea pot in figure E 

contains all the parts shown in the claim. The purpose of a patent claim in a patent is to 

                                                                                                                                                            
 
22

 Decree-Law 551, Article 7 had parallel statement. 
23

 https://worldwide.espacenet.com   is the   database of the   European Patent   Office. 

http://www.uspto.gov is the database of the United States trademark and patent office. 

http://online.turkpatent.gov.tr is the database of Turkish Trademark and Patent Agency. 

http://www.jpo.go.jp is the database of the Japan Patent Office. 

http://www.freepatentsonline.com is a standalone database. 

http://www.google.com/patents is a newly launched application from Google. 
24

 Vide below p. 15. 

https://worldwide.espacenet.com/


 

 

define the scope of what is being claimed as the invention. If all the parts in claim exist 

in the prior art then the invention subject to patent application is not novel. In the 

diagram down below we see that all 4 parts already exist and the model E (Tea Pot) 

lacks novelty although the invention is used for another purpose, i.e. for watering plants. 

C) INVENTIVE STEP (NON-OBVIOUSNESS)  

 The second requirement for patentability is inventive step (non-

obviousness)
25

.We see the term “non –obviousness” in US literature while European 

use the term “inventive step”.   

 Article 83.4 of IPL states: “In consideration of the state of the art, the 

invention which is not obvious according to the expert of the area to which the invention 

is related, shall be considered that it includes inventive step”
26

 

 Article 56 of EPC states that:  “An invention shall be considered as 

involving an inventive step if, having regard to the state of the art, it is not obvious to a 

person skilled in the art. The assessment is unavoidably subjective because of the terms:  

−"obviousness" and  

−"skilled person". 

 

 Inventive step criteria is generally decided by the judge; however it is 

criticized that this criteria is not an objective criteria. An invention that is subject to a 

patent application must have an inventive step, this is a requirement of technological 

advancement. Indeed, simple changes to an existing product will be considered new, but 

not a creative solution. Such simple changes do not deserve a right for monopoly. 

Thinking otherwise will prevent the development of society. 

 “State of art” as the backdrop for evaluation of inventive step requirement is 

also encountered here. The “state of art” referred for evaluating novelty of the invention 

differ from the “state of art” mentioned for evaluating inventive step. Apart from two 

exceptions it can be said that they are the same
27

. 

 1. Exception of term “state of art” in evaluating novelty and inventive step 

                                                      
25

 TRIPS art. .27/1, EPC art 52. 
26 For the translation vide, 

 https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-

DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3. Last Reached 

26.12.2019. 
27

 ÖZTÜRK, p. 259. 

https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last
https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3.%20Last


 

 

 a) The first exception is clearly stated in article 83.5: “The contents of the 

applications and documents that are taken into consideration in terms of the state of the 

art according to paragraph three shall not be considered in evaluation of the inventive 

step”
28

. 

 The patent applications which are not published at the date of application will 

not be taken into consideration as state of art. In novelty evaluation these unpublished 

patent documents are considered as a part of state of art, however for the inventive step 

evaluation they are excluded from the state of art. Yet this provision is logical since the 

expert in the field cannot be informed about the documents which are not published and 

have not been available to the public. Only unpublished applications are considered at 

novelty evaluation just to avoid the double patenting. 

 b) Second exception is “the related area”; the state of art will be limited only to 

the area of interest.  The said expert in the field will only consider the related technical 

area, he has nothing to do with other areas of technique. 

A good example for state of art in novelty is given below in Annex 1
29

 We see 

that different areas have been taken into consideration and the invention have been 

declared not new. However, in an inventive step evaluation the expert will not take 

other areas of technique into consideration. 

2.The definition of the “expert in the field”: 

Who will be the expert in the field? It is mentioned in Article 83.4 of IPL; as we 

do not have a definition for the invention, we also do not have a definition for the 

“expert in the field” term. Descriptions will limit the invention or the expert and will 

affect patenting procedure in an undesired way. On the other hand, we can limit the 

expert by saying that; expert in the field is neither an inventor nor a genius, the expert is 

an average practitioner familiar with the general knowledge in the relevant technical 

field
30

.Expert is a fiction personality who has average experience in the relevant field. 

Although various approaches have been adopted in determining the inventive 

step, the most common one is the European Patent Office (EPO)’s ‘Problem-Solution’ 

approach
31

. According to this method, there are three steps to be carried out by the 

expert: The expert  firstly determines the state of art /technique closest to the invention, 

secondly, the expert determines the technical  problem  intended to be solved by the 

invention and in the final stage, the expert will consider whether or not the claimed 

invention, starting from the closest prior art and the objective technical problem, would 

have been obvious to the skilled person.  

                                                      
28

 For the translation vide, 

https://www.turkpatent.gov.tr/TURKPATENT/resources/temp/4D59A7D3-A564-40A1-9C96-

DB1E3D157E90.pdf;jsessionid=69B5E42F1BACC05992B9B5F3161980F3. Last Reached 

26.12.2019. 
29

 Vide below p.16. 
30

 EPO Examination Guidelines, Part G, Chapter VI, 9.3.   
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  Below in Annex 3, we have a well-known example from EPO
32

. An example for 

inventive step criteria. When we apply the Problem Solution Approach steps to the 

invention; 

1-What is the state of art closest to the invention? 

In Annex 3 there are different dispenser models already exist in prior art. 

 

2-What is the technical problem intended to be solved by the invention?  

The technical problem here is the amount of soap left at the bottom of the dispenser. 

3-Starting from the closest prior art, will the invention be obvious to the skilled person? 

In the closest prior art we see that there is a dispenser for liquid soup with a dome- 

shaped bottom layer (D3), additionally there exist a dispenser with a tube in contact 

with base (D1). Using the tube configuration shown in (D1) does not require any further 

modification of (D3). Both (D1) document and (D3) are in the same technical field and 

it is obvious for the skilled person. There is lack of inventive step. 

 

IV. INDUSTRIAL APPLICATION  

 

Article 83.6 of IPL states that “If the invention is producible and usable in any 

industrial area including agriculture, it shall be considered as applicable to industry”
33

. 

Industrial applicability of an invention is not a requirement that often causes 

problem in the patenting procedure. In comparison with novelty and inventive step, 

industrial applicability is a requirement that often exists. 

According to widespread opinion
34

 the technical qualification must be taken into 

consideration when describing the industrial applicability requirement. Inventions 

contrary to the rules of physics do not have industrial applicability
35

. 

 

V. JURISPRUDENCES  

  A) Patent Disputes and Court Procedure  

According to Turkish High Appeal court decisions; the patentability 

requirements are often applied to the legal disputes. International treaties which Turkey 

is a party of, are respected by the first instant courts and High Appeal Court.  

IPL has entered into force three years ago and before that, the Decree- Law 551 

was in force; all the patent and utility model applications made before January 10, 2017  
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are  subject to  Decree-Law 551, thus there  is not much patent files subject to  IPL at 

first instance courts  and  consequently at High Appeal Court yet. We have to wait for a 

couple of years to read the Jurisdictions particularly subject to IPL. On the other hand, 

we think that there will be very slight differences in the jurisprudence of IPL related 

files. The uniformity of   The Turkish patent legislation to the European patent system 

has already been ensured by Decree- Law 551 (1995) and IPL (2017). 

The judges of IP Courts that decide on patent disputes do not have sufficient 

technical knowledge on patent documents, they are far from solving the patent related 

files by their own. Within this framework, we can say that the court decisions are 

guided mainly in line with the opinions of the experts. According to our Civil 

Procedural Law Nr. 6100 (CPL)
36

, judge may appoint an expert when there is a need for 

technical or special knowledge to solve the dispute. According to the High Appeal 

Court, in industrial property law, whether the invention is new or exceeds the state of 

the art (i.e., whether the invention has patentability criteria) requires a technical 

examination. Within this mind, the High Appeal Court considers that the lack of expert 

examination on these matters is a reason for disrupting itself
37

. 

Consequently, we observe that Turkish jurisprudence on patent law generally 

depends in wide range on patent experts which consist of patent office experts, patent 

attorneys and engineers in the related field. As a matter of fact, generally in the 

decisions rendered by The High Appeal Court regarding patent, it is decided that the 

expert reports presented on disputes are not sufficient or if there are two different 

reports, the contradiction between the reports should have been solved. 

 B) Recent Jurisprudence on Patentability  

 Regarding the subject brief summary of some recent Jurisprudence on 

Patentability Requirements are presented below: 

 1. In a case, the court rejected the claim of plaintiff and rendered the decision 

that the novelty and inventive step requirement shall not be discussed since the 

international patent application was accepted by the EPO and the validation in Turkey 

has been done properly
38

. 

 2. It cannot be decided based on general and abstract statements of the expert 

report. The expert report do not include an explanation about the documents covered by 

the patent subject. The expert report do not evaluate whether the conditions of 

innovation and invention step are met. There must be a patent expert in the expert 

tribunal
39

.   
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 3. Since the application is a national patent application subject to national 

legislation (Decree-Law no.551), the burden of proof requested for invalidity of patent  

shall not be reversed regarding the   European Patent Office Board of Appeals
40

. 

4. An expert report which is conducive to the High Appeal Court decisions must 

be obtained. The expert report should explain whether the invention is the result of an 

activity which cannot be clearly omitted from the state of the art. Decision must be 

rendered according to the result. It is improper to adopt an expert report which does not 

include an assessment as specified in the law and to establish a provision based on 

incomplete examination
41

. 

5. In the new expert report, the principle of clarity of the invention is discussed 

and evaluated whether the defendant's objections to the previous report are met in 

accordance with the clarity principle of the invention
42

. 

6. In accordance with Article 9 of Decree- Law 551, a panel of experts including 

an expert in the technical field that the patent belongs shall be formed, a report should 

be obtained in accordance with the High Appeal Court decisions; thus the expert report 

should determine whether it can be accepted that the known situation has been 

exceeded, whether the invention is realized as a result of an activity which cannot be 

clearly omitted from the state of the art
43

. 
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CONCLUSION 

 

 In this study our aim was to examine the modern patent law and find out the   

patentability requirements according to national and international legislation. We have 

started with the history of patents. It was not surprising that the modern patent law has 

come to light in Renaissance Age. The patentability criteria that we gained until today 

have roots in the 15. Century. Some authors say that patent system did not change since 

15th Century. Progress has been achieved with the protection of inventions.  Now we 

can never think of a technological development that has not been protected by patents or 

other intellectual property rights.  

 On the other hand, patent system seems to be very complex for the parties out of 

the patent professionals. Although term “patent” etymologically has the meaning of 

being open, not sealed and closed, the patent documents are a kind of vague. By 

explaining the patentability requirements, we tried to make patent law understandable.  

 In our study we limited the scope of our seminar with the three basic 

patentability requirements; which are novelty, inventive step and industrial 

applicability. If an invention is new worldwide, if an invention has found a solution to a 

problem and if this solution is non-obvious for an expert in the specific field and if this 

invention can be practiced or produced, then there is patentability. 

 There has been a huge development in the patent law.  All the national patent 

systems accepted the same principles. The international and reginal treaties establish a 

uniform patent system. 

 Turkey has a patent law since 1879 and achieved full alignment with the EU 

acquis. In 2017 our new law IPL has entered into force. During my study, although I 

could not mention all of them here due to the limited scope of our study, I came across 

to a very rich background in patent law. There are many fruitful studies in the academy 

and practice. I have observed that the absence is in the public awareness. The facilities 

of patent system are not been utilized enough. We know that the technology is 

improving on the patent documents; an inventor or an entrepreneur may search and find 

many new ideas by searching patent documents that already exist. 

  As a conclusion, patent system is still the main system that protects the rights of 

inventor and on the same time gives the possibility of development to the society. I see 

that the more awareness we have, more development will come to our country.  

 

 

 

 

 



 

 

 

  ANNEXES  

 

Annex 1  

 

 

WIPO-Administered Treaties  -Contracting Parties > Turkey
44

 

Contracting 

Party Treaty Instrument In Force 

Turkey Budapest Treaty Accession: August 31, 

1998 

November 30, 

1998 

Turkey Paris Convention Accession: August 6, 

1925 

October 10, 

1925 

Turkey Patent Cooperation Treaty Accession: October 1, 

1995 

January 1, 

1996 

Turkey Patent Law Treaty     

Turkey Strasbourg Agreement Accession: October 1, 

1995 

October 1, 

1996 

Turkey WIPO Convention Accession: February 12, 

1976 

May 12, 1976 
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